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INTRODUCTION
WELCOME REMARKS
Honorable Benjamin P. Hursh, Chair of the
Conference of Chief Bankruptcy Judges, (MT) &
LRCC Chair Misty Perry Isaacson, (CAC)
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8:30 AM – 8:45 AM

CURRENT
DEVELOPMENTS & HOT
TOPICS IN SUBCHAPTER
V CASES
Panelists: Jody A. Corrales, DeConcini McDonald
Yetwin & Lacy, Tucson, AZ
Caroline R. Djang, Buchalter, Irvine, CA
David M. Goodrich, Golden Goodrich, Costa Mesa, CA
Valerie Bantner Peo, Buchalter, San Francisco, CA

MONDAY, NOVEMBER 14
8:45 AM – 10:15 AM

Current Developments and Hot Topics
in Subchapter V Cases
Statistics*
• Number of Subchapter V
• Number of Subchapter V
 Alaska
 Arizona
 California
 Hawaii
 Idaho
 Montana
 Nevada
 Oregon
 Washington

Cases = 4,055
Cases 9th Circuit = 777
=6
= 109
= 435
=4
= 27
= 14
= 89
= 24
= 69

* as of 10/24/2022 according to American Bankruptcy Institute

Current Developments and Hot Topics
in Subchapter V Cases
The Constituencies
i.

Debtor: Small business debtor engaged in or formerly engaged in
business with no more than $7.5 million in debt

ii.

SVT: Panel trustee selected by UST’s Office

iii.

UST: Conducts 341(a) Meeting and provides general oversight

iv.

Creditors: Secured, Priority, and Unsecured

Current Developments and Hot Topics
in Subchapter V Cases
Statutory Overview & Discussion
i.

Intended purpose of streamlining reorganization process

ii.

What is the SVT’s role

iii.

What does it mean to “be accountable for all property received”?

iv.

What happens if the debtor is removed from possession?

v.

Who should be the disbursing agent (debtor or SVT)?

vi.

How are services charged?

vii.

What is the scope of post-confirmation duties (i.e., claim objections,
avoidance actions)?

viii.

What happens if the case is converted?

Current Developments and Hot Topics
in Subchapter V Cases
Is Subchapter V Working?
i.

When does the subchapter achieve its purpose:
• Small/simple case
• VERY organized debtor

ii. Is Subchapter V cheaper than traditional chapter 11?
•
•

Typical SVT fee range: $10k - $100k
Typical debtor’s counsel fee range: $10k - $100k

iii. Are SVT assisting in the facilitation of consensual plans?
iv.

Does Sub V treat creditors fairly?

Current Developments and Hot Topics
in Subchapter V Cases
Creditor Challenges
i.

No absolute priority rule

ii. Admins paid through plan
iii. Confirmation even if all classes reject
• What is the purpose of balloting? So the judges know
the view of the creditor body?
iv. Consensual v nonconsensual
• If nonconsensual, does debtor remain the disbursing
agent? (debtor is disbursing agent “unless ordered
otherwise”)

Current Developments and Hot Topics
in Subchapter V Cases
Creditor Leverage
i. Eligibility determinations
ii. Motion to Dismiss, Convert or Dispossess
iii. 523 actions against entities
iv. Discussion: Why are the GUCs bearing the brunt?

Current Developments and Hot Topics
in Subchapter V Cases
Development of Local Rules
i.

SVT Compensation Issues

ii. Entry of discharge in cases involving non-consensual plans
iii. Modification of consensual plans. Can it be done?

BANKRUPTCY HOT
TOPICS
Bartenwerfer: Vicarious Liability under
11 U.S.C. §523(a)
Til Till Do We Part?
Budget Cuts and Court Staffing
– How Might the Bar Help?
Sale of Assets and Compromises
Lighting Round Table Discussions

MONDAY, NOVEMBER 14
10:30 AM – 12:00 PM

BARTENWERFER:
VICARIOUS LIABILITY
UNDER 11 U.S.C. §523(a)
Panelists: J. Scott Bovitz, Bovitz & Spitzer,
Los Angeles, CA
Liz Nguyen, Law Office of Mark J. Giunta,
Phoenix, AZ

Wyatt Berry Stapp Earp
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11 U.S.C. §523(a)(2)(A)
(a) A discharge under section 727, 1141, 1192, 1228(a), 1228(b), or 1328(b) of this title
does not discharge an individual debtor from any debt—
(2) for money, property, services, or an extension, renewal, or refinancing of credit, to
the extent obtained by—
(A) false pretenses, a false representation, or actual fraud, other than a statement
respecting the debtor’s or an insider’s financial condition ...

False pretenses, a false representation, or actual fraud of whom?
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In re Shart (Hon. B. Russell opinion)
In re Shart, 505 B.R. 13, 14–15 (Bankr. C.D. Cal. 2014), aff'd, 2014 WL 6480307 (B.A.P. 9th
Cir. Nov. 19, 2014)
I am of the firm belief that imputation of the fraud of John Shart to his wife Elke Gordon–
Schardt is unwarranted under § 523(a)(2)(A) and is hostile to the well accepted principle that
Congress intended to enact bankruptcy law “by which the honest citizen may be relieved
from the burden of hopeless insolvency.” Neal v. Clark, 95 U.S. 704, 709, 24 L.Ed. 586 (1877).
... The source of the imputation of fraud to an otherwise innocent person is Strang v.
Bradner, 114 U.S. 555, 5 S.Ct. 1038, 29 L.Ed. 248 (1885), a five-page opinion in which the U.S.
Supreme Court held that under § 33 of the Bankruptcy Act of 1867, the fraud of one partner
could be imputed to the other partner for the purpose of exceptions to discharge. The entire
discussion of the imputation of fraud is found in the last paragraph of the decision.
Unfortunately, it is purely conclusory. I have no quarrel with its statement that outside of
bankruptcy a partner is liable for the fraud of another partner and its citations to cases
standing for that general proposition. However, I strongly disagree with its conclusion and
giant leap that, therefore, the fraud could be imputed to the partner for purposes of
exceptions to discharge. This makes no sense to me. Of course, the partners were liable for all
partnership debts. However, there was no reason to equate liability with exceptions to
discharge.
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In re Shart, 505 B.R. 13, 19 (Bankr. C.D. Cal. 2014), aff'd, 2014 WL 6480307 (B.A.P. 9th
Cir. Nov. 19, 2014)
... In re Sherman, 658 F.3d 1009 (9th Cir.2011). The question there was whether
the exception to discharge for violations of state or federal securities laws under
§ 523(a)(19) applies when the debtor himself is not culpable for the securities
violation that caused the debt.
The debtor was an attorney who represented some companies guilty of violating
securities laws. The debtor had some of the companies' money which he had not
earned and was forced to disgorge. The debtor filed bankruptcy and the issue
was whether this debt was non-dischargeable under § 523(a)(19).
It is important to note that the debtor was not found to have himself violated any
of the securities laws. ...
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In re Shart, 505 B.R. 13, 27–28 (Bankr. C.D. Cal. 2014), aff'd, 2014 WL 6480307 (B.A.P. 9th Cir.
Nov. 19, 2014)
I conclude that due to the development of the law regarding exceptions to discharge, both
statutory and decisions of the Supreme Court, that Strang v. Bradner, is no longer good law
and therefore the fraud of John Shart may not be imputed to his wife, Elke Gordon–
Schardt under § 523(a)(2)(A).
Nevertheless, to the extent that Strang [Strang v. Bradner, 114 U.S. 555, 5 S.Ct. 1038, 29
L.Ed. 248 (1885)] is still viable, it should be strictly limited to its facts.
Finally, even under Tsurukawa II, the facts do not support the imputation of Mr. Shart's fraud
to his wife. The facts of this case highlight how inappropriate it is to impute the fraud of one
person to another under § 523(a)(2)(A).
Having to sift through numerous facts under partnership principles, unrelated to any
actual fraud by the debtor is a very slippery slope and is clearly not what Congress had in
mind when it enacted § 523(a)(2)(A).
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In re Huh (Hon. B. Russell, trial judge below)
In re Huh, 506 B.R. 257, 259, 261 (B.A.P. 9th Cir. 2014, en banc)
In light of the Supreme Court's recent decision in Bullock v. BankChampaign, N.A.,
__ U.S. __, 133 S.Ct. 1754, 185 L.Ed.2d 922 (2013), we voted to hear this appeal en
banc to reconsider the Panel's prior published opinions on the question of when, if
ever, it is appropriate to impute vicarious liability in an exception to discharge action
based on fraud. ...
... the bankruptcy court announced its conclusion that imputed liability of a principal
for the active fraud of an agent would not support an exception to discharge under
§ 523(a)(2)(A). Although it reiterated its finding that Kim was Huh's agent, the
bankruptcy court declined to impute Kim's fraud to Huh.
Accordingly, the bankruptcy court found in favor of Huh on Sachan's claim and
directed counsel for Huh [Bovitz] to prepare findings of fact and conclusions of law
and a judgment in favor of Huh consistent with its rulings.
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In re Huh, 506 B.R. 257, 262 (B.A.P. 9th Cir. 2014)
Did the bankruptcy court err in declining to impute the fraud of Huh's agent, Kim,
to Huh for purposes of excepting Huh's debt to Sachan from discharge under
§ 523(a)(2)(A)? ...

20

Bovitz' en banc hearing at the Bankruptcy
Appellate Panel
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Neal v. Clark (1877) -- not a typo
In re Huh, 506 B.R. 257, 263 (B.A.P. 9th Cir. 2014)
In Neal v. Clark, 95 U.S. 704, 24 L.Ed. 586 (1877), the debtor had purchased
assets from the executor of an estate. It later was determined that the executor
had sold the assets in violation of his fiduciary duties.
In spite of the debtor's discharge in bankruptcy, the Virginia state courts held that
the debtor still was liable vicariously for the executor's breach of fiduciary
duty. Id. at 704–05.
The Supreme Court reversed in a unanimous decision authored by Justice John
Marshall Harlan. In its decision, the Supreme Court interpreted the term “fraud”
to mean positive or active fraud, and not “implied fraud, or fraud in law, which
may exist without the imputation of bad faith or immorality.” Id. at 709.
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Strang v. Bradner (1885)
In re Huh, 506 B.R. 257, 263-264 (B.A.P. 9th Cir. 2014)
... Strang v. Bradner, 114 U.S. 555, 5 S.Ct. 1038, 29 L.Ed. 248 (1885). In Strang, the
question was whether the debts of all partners, based on one partner's fraud, were
excepted from their discharge in bankruptcy. The record reflected that the other
partners did not actively participate in their partner's fraud, but the proceeds from his
fraud went into the partnership business. Id. at 558, 5 S.Ct. 1038.
The decision of the Supreme Court again was unanimous and again was authored by
Justice Harlan. While noting the continuing validity of its decision in Neal, the court
ultimately concluded that the debts of the innocent partners were not dischargeable. ...
Against this background, the Strang court imputed fraud (and, thus, liability for
exception to discharge purposes) based on general theories of partnership and agency.
As was characteristic at the time, these theories were based on the common law
rather than on any specific state statutes.
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Walker v. Citizens Bank (1984)
In re Huh, 506 B.R. 257, 265–266, 272 (B.A.P. 9th Cir. 2014)
... Walker v. Citizens State Bank (In re Walker), 726 F.2d 452 (8th Cir.1984).
In Walker, the Eighth Circuit held with regard to a principal/agent relationship, that before
an agent's fraud can be imputed to a principal-debtor, proof was required that the
principal “knew or should have known of the fraud.” Id. at 454. ...
... we explicitly adopt the “knew or should have known” standard from Walker (hereinafter
referred to as the “Walker Standard”) as most legally and logically appropriate and most
consistent with our prior published precedents and the direction of Supreme Court and
Ninth Circuit decisions. ...
Based on the bankruptcy court's fact findings, we cannot conclude that Huh knew or should
have known of the frauds of his agent, Kim, in this case. Accordingly, we hold, applying
the Walker Standard, that imputing Kim's fraud to Huh for exception to discharge
purposes under § 523(a)(2)(A) where Huh did not know or have reason to know of his
agent's fraud, is not consistent with the provisions or objectives of the Bankruptcy Code.
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Bartenwerfer (Hon. Blumenstiel, N.D.
California)
In re Bartenwerfer, 549 B.R. 222, 224 (Bankr. N.D. Cal. 2016), aff'd in part, vacated in
part, remanded, 2017 WL 6553392 (B.A.P. 9th Cir. Dec. 22, 2017)
This matter came on for trial on January 19 and 22, 2016 on Plaintiff Kieran
Buckley's complaint to determine the dischargeability of debt pursuant to 11
U.S.C. § 523(a)(2)(A). The sole issue at trial was whether Defendants David and
Kate Bartenwerfer fraudulently omitted disclosing material defects plaguing real
property sold by the Bartenwerfers to Mr. Buckley. ... Iain Mac[d]onald ...
appeared for the Bartenwerfers.
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In re Bartenwerfer, 549 B.R. 222, 225, 230 (Bankr. N.D. Cal. 2016), aff'd in part, vacated in
part, remanded, 2017 WL 6553392 (B.A.P. 9th Cir. Dec. 22, 2017)
The Bartenwerfers bought and extensively remodeled a home located at 549 28th
Street, San Francisco, California (the “Property”), which they subsequently sold to
Mr. Buckley. ... Post-sale, Mr. Buckley discovered undisclosed defects and ultimately
sued the Bartenwerfers in San Francisco County Superior Court to recoup damages
under a number of theories. ...
Mr. Buckley requests a finding of non-dischargeability under section 523(a)(2)(A) as to
the damages awarded by the state court for non-disclosure of issues ...
Considering the totality of the circumstances, including those surrounding the other
material non-disclosures, the Court finds that the Bartenwerfers omitted information
about the status of permits up through the time of the close of escrow with the
intent to deceive Plaintiff.
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Bartenwerfer (BAP, 2017)
In re Bartenwerfer, 2017 WL 6553392, at *9-10 (B.A.P. 9th Cir. Dec. 22, 2017)
The Bartenwerfers contend the bankruptcy court erred in denying Mrs. Bartenwerfer's
motion for judgment on partial findings, because there was no evidence in the record
that she “knew or should have known” of Mr. Bartenwerfer's alleged fraud. ...
Recognizing that a marital relationship by itself is insufficient to impute the fraud of
one spouse to the other, the bankruptcy court determined that a business or agency
relationship existed between the Bartenwerfers; thus, Mr. Bartenwerfer's fraud could
be imputed to Mrs. Bartenwerfer. ...
However, the court erred by imputing Mr. Bartenwerfer's fraudulent intent to Mrs.
Bartenwerfer on the basis of agency alone. To deny Mrs. Bartenwerfer's Civil Rule
52(c) motion, the court had to also find that she “knew or had reason to know” of Mr.
Bartenwerfer's fraudulent omissions. Sachan v. Huh (In re Huh), 506 B.R. 257, 271–72
(9th Cir. BAP 2014) (en banc). The court made no such finding. Accordingly, we
REMAND this issue for further findings as to Mrs. Bartenwerfer's actual knowledge.
27

Bartenwerfer (on remand to Blumenstiel)
In re Bartenwerfer, 596 B.R. 675, 681 (Bankr. N.D. Cal. 2019), aff'd, 2020 WL 1970506 (B.A.P. 9th
Cir. Apr. 23, 2020), aff'd in part, rev'd in part and remanded, 860 F. App'x 544 (9th Cir. 2021)
... Mrs. Bartenwerfer's testimony ... She never lived in the renovated Property; she never
saw and did not possess or maintain the construction permits; she never interacted with
contractors, laborers, architects, or consultants; she never asked for or reviewed
construction plans or drawings; and she never asked for or reviewed invoices or estimates
for construction work. According to Mrs. Bartenwerfer's testimony, Mr. Bartenwerfer served
as her sole source for information concerning the Property, other than what she could verify
visually. ...
... the court believes that Mrs. Bartenwerfer told the truth on the stand. She answered
questions earnestly, taking care to ask for clarification when needed. And she consistently,
clearly, and credibly maintained – perhaps to her detriment – that, when confronted with a
question concerning the Property about which she had no personal knowledge and as to
which she could not determine an answer based on her visual inspection, she asked Mr.
Bartenwerfer and relied unflinchingly on whatever he told her.
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In re Bartenwerfer, 596 B.R. 675, 681 (Bankr. N.D. Cal. 2019), aff'd, 2020 WL 1970506
(B.A.P. 9th Cir. Apr. 23, 2020), aff'd in part, rev'd in part and remanded, 860 F. App'x 544
(9th Cir. 2021)
... it became clear that the parties no longer seriously dispute that Mrs.
Bartenwerfer had no actual knowledge of Mr. Bartenwerfer's fraud. They remain
in dispute as to whether she “should have known” of his fraud. ... The Remanded
Issue is limited to whether Mrs. Bartenwerfer knew or should have known of her
husband's fraud, such that it can be imputed to her for purposes of section
523(a)(2)(A).
The seminal case in the Ninth Circuit on the issue of imputation of fraud is In re
Huh, 506 B.R. 257 (9th Cir. BAP 2014) (en banc).
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In re Bartenwerfer, 596 B.R. 675, 686 (Bankr. N.D. Cal. 2019), aff'd, 2020 WL 1970506 (B.A.P.
9th Cir. Apr. 23, 2020), aff'd in part, rev'd in part and remanded, 860 F. App'x 544 (9th Cir.
2021)
Nothing in Huh, Walker, or any of the other relevant caselaw requires a debtor to
independently verify each and every representation made by his or her agent. If debtors
were held to such a standard, it would render debtors liable for all misrepresentations
made by their agents – a standard the BAP has rejected. Huh, 506 B.R. at 266.
The Walker standard implicitly acknowledges that a principal must be able to trust and
rely on his or her agent unless the principal knows or has reason to know of cause not
to, and rightfully so. Otherwise, there would be little point to principal-agent
relationships.
It is only where a debtor learns of facts that require investigation into the agent's conduct
but fails to undertake such an inquiry that a court can find that the debtor “should have
known” of the agent's fraud and can impute such fraud to the debtor. Mr. Buckley failed
to prove that Mrs. Bartenwerfer knew of any such facts.
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Bartenwerfer (Ninth Circuit)
In re Bartenwerfer, 860 F. App'x 544, 546-547 (9th Cir. 2021), cert. granted sub nom. Bartenwerfer
v. Buckley, 142 S. Ct. 2675, 212 L. Ed. 2d 761 (2022)
In his appeal, Buckley argues that the bankruptcy court erred by failing to apply binding
Supreme Court and Ninth Circuit precedent to the question of whether to impute Mr.
Bartenwerfer's fraud onto his partner, Mrs. Bartenwerfer, and by holding that the fraud was
not imputed. Buckley is correct. ... "... if, in the conduct of partnership business, ... one partner
makes false or fraudulent misrepresentations of fact to the injury of innocent persons, ... his
partners cannot escape pecuniary responsibility therefor upon the ground that such
misrepresentations were made without their knowledge." ... Strang v. Bradner, 114 U.S. 555,
561, 5 S.Ct. 1038, 29 L.Ed. 248 (1885) ...
Mrs. Bartenwerfer's debt is nondischargeable regardless of her knowledge of the fraud. By
rejecting Strang and Cecchini, in favor of the “knew or should have known” standard, the
bankruptcy court applied the incorrect legal standard for imputed liability in a partnership
relationship. We reverse the bankruptcy court's judgment regarding imputed liability against
Mrs. Bartenwerfer under § 523(a)(2)(A), and we remand to the bankruptcy court with
instructions to enter judgment in favor of Buckley and against Mrs. Bartenwerfer.
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Writ of certiorari (2022)
Bartenwerfer v. Buckley, 142 S. Ct. 2675, 212 L. Ed. 2d 761 (2022)
Petition for writ of certiorari to the United States Court of Appeals for the Ninth
Circuit granted.
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Supreme Court Rule 37
An amicus curiae brief that brings to the attention of the Court relevant matter not
already brought to its attention by the parties may be of considerable help to the
Court. An amicus curiae brief that does not serve this purpose burdens the Court,
and its filing is not favored. ...
An amicus curiae brief in a case before the Court for oral argument may be filed if it
reflects that written consent of all parties has been provided, or if the Court grants
leave to file under subparagraph 3(b) of this Rule.
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Fitzgerald (judges and law professors)
amicus
Amicus Curiae Brief Of
The Hon. Judith Fitzgerald (Ret.), The Hon. Robert Gerber (Ret.), The Hon. Eugene
Wedoff (Ret.)
and Law Professors Ingrid Hillinger, George Kuney, Juliet Moringiello,
Nancy Rapoport, Walter Taggart, Ray Warner, and Jack Williams
In Support Of The Petitioner
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The question presented on this appeal is whether
an individual debtor may be denied a discharge for
“actual fraud” under 11 U.S.C. § 523(a)(2)(A) of the
Bankruptcy Code solely “by imputation” where it was
determined that the debtor was innocent of any act,
fraud, omission, intent, or knowledge of her own. ...
Mrs. Bartenwerfer was an honest debtor and was
entitled to a discharge. She was denied a discharge of
a claim held by Respondent, solely because of the
wrongdoing of her husband—who the circuit court
deemed to be her “partner.” ...
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The principal case upon which the Ninth Circuit relied was Strang v.
Bradner, 114 U.S. 555 (1885). The decision in Strang has been widely
criticized, ignored by some courts, and apologetically but reluctantly
used by other courts; causing a leading commentator to urge
its outright reversal.
Strang has since been superseded by key Congressional changes to
§ 523(a)(2)(A) and the case law from this Court emphasizing that the
relevant exceptions to discharge in § 523 require culpable conduct by
the debtor herself. ...
We urge this Court to confirm that the text and context of § 523(a)(2)(A)
preserve the core principles that protect honest debtors who should not
be denied a discharge where they have not engaged in fraud or
other wrongdoing, and neither knew or should have known of a fraud
perpetrated by a “partner.”
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... judicial history refutes the core notions advanced
by Respondent.
As one court noted, “[t]he Geiger and Bullock decisions
appear to cut strongly against applying imputed fraud
under § 523(a)(2)(A) to except a debt from discharge in
the absence of a showing of culpability on the part of
the debtor.” Sachan v. Huh (In re Huh), 506 B.R. 257, 267
(B.A.P. 9th Cir. 2014).
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“In light of the Supreme Court’s recent rulings
in Grogan, Geiger, and especially Bullock, I am
certain that given the opportunity today, the
Supreme Court would not impute fraud to preclude
dischargeability to an otherwise innocent partner
who had no culpability other than being a partner.”
Haig v. Shart (In re Shart), 505 B.R. 13 (Bankr. C.D.
Cal. 2014, Hon. B. Russell).
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In Sherman v. SEC, 658 F.3d 1009, 1014 (9th Cir. 2011), the court
stated that “even though the text of the statute does not state
that the fraudulent conduct must have been the debtor’s, we
have nonetheless incorporated that assumption into our
understanding of the provision. . . . In fact, we have recently
suggested that the debtor’s involvement in the fraudulent
activity might be the only relevant consideration in determining
whether the exception applies.” Id. at 1014.
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National Consumer Bankruptcy Rights
Center
https://www.ncbrc.org/about/
The National Consumer Bankruptcy Rights Center (NCBRC) is a 501(c)(3) organization
dedicated to protecting the integrity of the bankruptcy system and preserving the rights
of consumer bankruptcy debtors. Created in 2010, NCBRC was founded by the Board of
the National Association of Consumer Bankruptcy Attorneys to provide assistance to
consumer debtors and their counsel in cases likely to impact consumer bankruptcy law.
... NCBRC provides assistance either by working directly with debtors’ attorneys or by
filing amicus briefs in courts throughout the country. An amicus curiae is an entity or
person, not party to a case, who volunteers information to assist courts in deciding
matters before it. Appellate cases are normally limited to the factual record and
arguments from the lower court case under appeal, and the debtors’ attorneys focus on
the facts and arguments most favorable to their clients. Where resolution of a particular
case may impact consumer debtors throughout the country, amicus curiae briefs are a
way to introduce those broader concerns, so that the larger legal effects of courts’
decisions will not depend solely on the parties directly involved in the case.
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... in domestic partnerships ... important personal decisions—what
to drive, where to live, and what to buy—often require
significant amounts of consumer debt. Empirical research
suggests that over half of victims of domestic
violence may be forced to incur debt they do not want
or have debt fraudulently taken out in their names.
And partnered women filing for bankruptcy are many
times likelier than the rest of the corresponding population
to have recently experienced domestic violence.
Refusing to allow those victims to discharge
their debts in bankruptcy proceedings would pile on
adverse consequences from domestic abuse—and
make it that much harder to escape abusive relationships.
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The rule adopted by the court of appeals is that a
debt is nondischargeable when incurred through
fraud that either was perpetrated by the debtor or
“could be imputed” to the debtor because of a “partnership
relationship” with the fraudster. In re Bartenwerfer,
860 F. App’x 544, 546 (9th Cir. 2021). The upshot of that rule
is that a debtor can be forever on the hook for a debt even if
she knew nothing about— and had no ability to prevent—the
fraud that gave rise to it.
That reading of section 523(a)(2)(A) makes no sense.
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When Strang was decided, the bankruptcy
laws excluded from discharge “debt created by
the fraud or embezzlement of the bankrupt,” not the
bankrupt or those in an agency relationship with him.
1867 Bankruptcy Act, § 33, 14 Stat. at 517, 533.
Strang rested on the common-law principle that
partners, innocent or not, should be liable for the debts
incurred by their fellow partners “for the benefit of [the]
firm.” 114 U.S. at 561–62.
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Robert E. Zuckerman's amicus brief
Zuckerman v. Abel,
https://cdn.ca9.uscourts.gov/datastore/bap/2021/07/28/Zuckerman%20Memo%20201186%20Corrected.pdf (July 28, 2021)
The record . . . included abundant evidence of appellant’s strategic absence from
state court proceedings and discovery abuse beyond these orders. For example, the
state court judgment states that “[t]he court . . . takes judicial notice of the numerous
discovery motions by plaintiffs against defendant Robert E. Zuckerman who
repeatedly engaged in discovery abuse and steadfastly refused to provide plaintiffs
with documentation regarding where their $6,435,000.00 collective loan went.”
Appellees’ counsel further referenced the “numerous sanction orders” against
appellant; appellant’s “disrespect to the Court and the judiciary system” in failing to
comply with discovery; and “discovery wars after discovery wars against [appellant].”
The state court agreed that there was “no dispute there’s been a pattern of delays”
and believed that appellant’s attorney’s absence from the trial was “just part of that.”
Dkt. no. 39 in BAP case no. CC-19-1200-TFS at 2-3.
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Amicus curiae is Robert E. Zuckerman, an
individual debtor in bankruptcy proceedings pending
before the Ninth Circuit Court of Appeals involving
issues similar to those before this Court, including
the central question of whether an individual debtor
can be barred from discharge under 11 U.S.C.
§523(a)(2)(A) absent proof of individual culpability—
namely, any act, omission, intent, or knowledge of
her own.
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In Sullivan v. Glenn, 782 F.3d 378, 381-82 (7th Cir. 2015), Judge
Posner invoked Walker and In re Huh, 506 B.R. 257,
266-71 (9th Cir. BAP 2014), to flatly reject the
contention that an agent’s imputed fraud is sufficient
alone to bar discharge. Id. at 381 (“We don’t think
that [the agent’s] fraud should result in the denial of
the [principals’] discharge in bankruptcy.”)
As Judge Posner noted, that an agent’s wrongdoing may be
imputed to the principal for purposes of establishing
liability does not mean that agent’s fraud is grounds
for denying the debtor’s discharge in bankruptcy.
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In a case noted by Judge Posner in Sullivan, the en banc decision in Huh sets forth
cogent reasons for rejecting a per se rule imputing fraudulent acts or
intent for purposes of barring discharge. Under California law, partners can be held
jointly and severally liable for partnership debts. Cal. Corp. Code § 16306(a). But as
discussed in Sullivan and Peklar, liability under state law is not necessarily
determinative of dischargeability under federal law. See Grogan v. Garner, 498 U.S.
279, 284 (1991) (Since 1970, . . . the issue of nondischargeability has been a matter
of federal law governed by the terms of the Bankruptcy Code.”) In re Huh, 506 B.R.
at 272. The Ninth Circuit BAP decision in Huh, squarely addressed the question
presented and concluded that under this Court’s decisions in Neal, Geiger, and
Bullock as well as the court of appeals’ decisions in Walker and Sherman,
fraudulent intent of the debtor’s agent cannot be imputed to the debtor principal
for purposes of precluding discharge ...
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Huh controlled in the Ninth Circuit BAP for
seven years and its analysis is useful in this case. ...
Huh examined Neal and Strang, followed Neal, and reconciled the
“apparent contradictions” between the decisions by explaining
the late nineteenth century view as to what relief a debtor was
entitled to. Id. at 264. Huh noted that unlike the current
Bankruptcy Code, the provisions of the 1867 Act were not
liberally construed in favor of debtors, the exceptions were
considerably broad, and obtaining discharge was “exceedingly
difficult.” Id. at 264.
Against this backdrop, the Strang court imputed fraud (and, thus,
liability for exception to discharge purposes) based on general
theories of partnership and agency, which, at the time, were
based on common law rather than any specific state statutes.
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Amicus from a second group of law
professors
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Amici ... are law professors
who have devoted their careers to teaching, studying,
and writing about, inter alia, the text, structure,
legislative history, and policy objectives of the
Bankruptcy Code (the “Code”), as well as on the
practical economic impact of the bankruptcy system
and society.
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... in this case, the Ninth Circuit
held that Section 523(a)(2)(A) prevented Mrs.
Bartenwerfer from obtaining a discharge from a
California state court tort judgment based on her
husband’s fraud, even though she neither knew nor
should have known of her husband’s fraud.
By seriously misconstruing Section 523(a)(2)(A)
and the public policy underlying the Code, the Ninth
Circuit’s holding denied a discharge to the very person
the Code is meant to protect from potential life-long
debt—the “honest but unfortunate” debtor. In so
holding, the Ninth Circuit incorrectly reversed the
decision of the Bankruptcy Appellate Panel for the
Ninth Circuit.
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A state court’s final judgment as to the
existence of party’s fraud does not control “the interpretation of
exceptions to discharge under the [Code], while informed by
relevant state law, ultimately is a matter of federal law.” In re
Huh, 506 B.R. 257, 272 (B.A.P. 9th Cir. 2014).
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In 1984, the Eighth Circuit employed the correct
analysis and approach by holding that, in the context
of an agency relationship, Section 523(a)(2)(A)
requires a debtor-principal either “knew or should
have known” of its agent’s fraud, before Section
523(a)(2)(A) could render the debtor-principal’s
liability nondischargeable. Walker v. Citizens State
Bank (In re Walker), 726 F.2d 452, 454 (8th Cir. 1984).
Although decided in the context of an agency
relationship, Walker’s holding applies equally in the
context of partnerships.
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Although Section 523(a)(2)(A) stems from Section 17 of the 1898 Act
and its predecessor, Section 33 of the 1867 Act, the current version of
the Code, which Congress enacted in 1978 “embodies a shift in the
fundamental polices and purposes of bankruptcy law.” In re Huh, 506
B.R. at 264. In addition to “other changes, the concept of discharge
under the current [Code] is much more expansive.” Id. The Ninth
Circuit, therefor, erred in following Strang. Strang did not interpret a
provision of the Code. Instead, it interpreted a provision of the 1867
Act, which Congress expressly repealed in 1878, and eventually
replaced in 1978 when it enacted the Code. See Tabb, supra, at 356370. The 1867 Act is readily distinguishable from the current version of
the Code. Unlike the current version of the Code, the exceptions to
discharge under the 1867 Act were not liberally construed in
favor of the debtor. In re Huh, 506 B.R. at 264.
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Petitioner's opening brief
(Iain Angus Macdonald, Reno Fernandez,
and White & Case)
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Question presented
May an individual be subject to liability for the fraud of
another that is barred from discharge in bankruptcy
under 11 U.S.C. § 523(a)(2)(A), by imputation, without
any act, omission, intent or knowledge of her own?
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Bankruptcy once meant consigning families to Dickensian
debtors’ prisons until the paterfamilias repaid every
farthing. Congress has long since broken from that past.
The 1978 Bankruptcy Code enshrined today’s modern
federal bankruptcy scheme, whose overarching mission
is to extend a “fresh start in life” to the “honest but
unfortunate debtor.” Lamar, Archer & Cofrin, LLP v.
Appling, 138 S. Ct. 1752, 1758 (2018) (citations omitted).
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This case involves section 523(a)(2)(A), which bars “an
individual debtor” from “discharg[ing] … any debt … for
money, property, services, or … credit, to the extent
obtained by … false pretenses, a false representation, or
actual fraud.” 11 U.S.C. § 523(a)(2)(A). All agree—and
this Court has long held—that these fraud-based torts
require an intent to defraud, among other elements.
The question here is whose fraud counts.
Must the individual debtor commit the fraud and possess
the requisite intent? Or does the Code forever saddle
innocent and unwitting debtors with debts arising from
someone else’s fraud?
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Buckley instead contends that section 523(a)(2)(A) bars even honest debtors
from discharging debts arising from anyone’s fraud. He theorizes that Congress
imposed that draconian result by using the passive voice to describe the
relevant debts (“obtained by” fraud) and by omitting an express, debtorspecific mens rea requirement. Br. in Opp. 9-11. This Court refuses to read
such rules into the Code by “negative inference.” Mission Prod. Holdings, Inc.
v. Tempnology, LLC, 139 S. Ct. 1652, 1659 (2019). Further, across contexts, this
Court has repeatedly refused to overread the passive voice that way. Placing
dispositive weight on Congress’ references to “the debtor” is particularly
nonsensical given that the Code alternates between referring to the debtor
herself and employing the passive voice without rhyme or reason. And
Buckley’s theory that the Code penalizes even innocent debtors for others’
fraud would defy the modern Code’s emphasis on giving innocent debtors a
fresh start.
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In hindsight, early 2008 was an inauspicious time to buy
a house. In September 2008, after Lehman Brothers
went under, the San Francisco residential real estate
market collapsed. ...
In June 2009, Buckley sued David and Kate in California
state court on multiple contract and tort theories
seeking damages and to rescind the sale. ...
... the jury refused to award punitive damages because
neither Bartenwerfer acted “with malice, oppression, or
fraud.” ...
Six months later, in April 2013, Buckley sold the house for
a $259,000 profit after the market rebounded. ...
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The Ninth Circuit reversed in relevant part. Pet.App.6a. The
court read Supreme Court and Ninth Circuit precedent to
render an innocent partner’s debt “nondischargeable
regardless of her knowledge of the fraud.” Pet.App.5a-6a. The
court therefore “imputed” David’s knowledge to Kate and held
her debt nondischargeable. Pet.App.6a. ...
That debt has surpassed $1.3 million today with California’s
10% statutory interest rate and attorneys’ fees. See J.A.21, 2627. Meanwhile, the Bartenwerfers already struggle to make
ends meet. ...
David has suffered serious health problems that preclude longterm employment. He was diagnosed with invasive skin cancer
in 2011, which is now at Stage 3. ...
By the time Kate reaches 85, she will owe Buckley $35 million.
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In 1978, the modern Code broke with past statutes by wholeheartedly embracing
absolution for innocent debtors. See United States v. Ron Pair Enters., 489 U.S. 235, 240
(1989). “The principal purpose of the Bankruptcy Code is to grant a fresh start to the
honest but unfortunate debtor.” Marrama v. Citizens Bank of Mass., 549 U.S. 365, 367
(2007) (internal quotation marks omitted). ...
This Court thus deploys a “long-standing” interpretive rule: “[E]xceptions to discharge
‘should be confined to those plainly expressed.’” Bullock, 569 U.S. at 275 (quoting
Kawaauhau v. Geiger, 523 U.S. 57, 6 (1998)); accord Schwab v. Reilly, 560 U.S. 770, 790
n.17 (2010). That “‘well-known’ guide” fulfills modern bankruptcy’s role in “aid[ing] the
unfortunate debtor by giving him a fresh start in life.” See Kawaauhau, 523 U.S. at 62;
Lamar, 138 S. Ct. at 1758 (citation omitted). Lifelong debt “destroys all encouragement
to industry and enterprize on the part of the unfortunate debtor, by taking from him all
the just rewards of his labour.” Story, supra, § 1101, at 5. Congress must speak
exceptionally clearly before courts will subject debtors to that fate.
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In short, “[w]hen Congress writes a statute in the passive voice, it often fails to
indicate who must take a required action,” and “[t]his silence can make the
meaning of a statute somewhat difficult to ascertain.” Wilson, 503 U.S. at 334-35.
But rather than turning Congress’ silence into a fill-in-the-blank exercise with
anyone who might perform the action, this Court solves the whodunnit with other
textual and contextual clues. E.g., E.I. du Pont, 430 U.S. at 128 (resting on “other
parts of the statute” because the at-issue provision, by “speak[ing] only in the
passive voice,” does not “answer” the “question”). Here, text and context
overwhelmingly point to the “individual debtor” as the only actor Congress had in
mind. Supra pp. 18-27.

63

In short, resurrecting Strang’s imputation rule would explode debtor
liability. Discharge exceptions, no longer “confined to those plainly
expressed,” would swallow the Code. See Bullock, 569 U.S. at 275
(citation omitted). Far from offering a “fresh start” for the “honest
but unfortunate debtor,” Lamar, 138 S. Ct. at 1758 (citation
omitted), bankruptcy would become a minefield of guilt-byassociation.
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Brief for Buckley (respondent)
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Janet Brayer and Weil Gotshal & Manges
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... this is a court, not a legislature, and this Court’s inquiry should begin and end with the
statutory text. “Any” debt for money obtained by fraud means “any” such debt of
whatever kind, not just petitioner’s gerrymandered subspecies of debts. “Once it is
established that specific money or property has been obtained by fraud,” then “‘any
debt’ arising therefrom is excepted from discharge.” Cohen v. de la Cruz, 523 U.S. 213,
218 (1998). The inquiry stops there, and it is undisputed those elements are satisfied.
Petitioner and her partner jointly sold respondent a home at a fraudulently inflated
price. And petitioner is liable to the victim (respondent) under state law without regard
to her knowledge of the fraud, because her partner is her agent and he defrauded
respondent while acting within the scope of the agency relationship. That is enough to
prevent petitioner from discharging her obligation to compensate the victim.
This Court’s decision in Strang v. Bradner, 114 U.S. 555 (1885), held a debt nondischargeable on materially identical facts ...
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Congress has not provided the “clear indication” needed to depart from
Strang. Cohen, 523 U.S. at 221 (citation omitted). To the contrary,
Congress is fairly understood to have ratified Strang by deleting the
requirement of fraud “of the bankrupt,” and thus eliminating even an
arguable textual hook for petitioner’s theory. As amended, the statute
depends on whether a person is liable for obtaining money by means of
fraud, and petitioner is liable for just that.
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Petitioner’s claim that she is “innocent” is also fundamentally misplaced. Rather than
invoking a free-floating inquiry into whether a debtor is “innocent,” Congress deferred
to state-law determinations about who should be held liable when money is obtained
by fraud. And in the eyes of state law, petitioner is not “innocent.”
Under the same longstanding rules of agency law and vicarious liability that applied in
Strang, petitioner is equally responsible for committing the fraud here: Her agent was
acting on her behalf when he defrauded respondent to obtain more money for their
partnership.
The innocent person here is the victim, respondent.
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For more than 150 years, the Code has protected victims of fraud rather than the
debtors who are liable for defrauding them. The text is unambiguous. Strang is on
point. That policy is beyond sensible. And petitioner’s new theory is atextual,
waived, and forfeited. This Court should affirm.
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The Bankruptcy Appellate Panel (BAP) affirmed as to David’s debt but
vacated and remanded as to Kate’s. J.A. 22-59. The BAP held that Kate’s debt
was dischargeable unless Kate “‘knew or had reason to know’ of [David]’s
fraudulent omissions.” J.A. 43-44 (quoting Sachan v. Huh (In re Huh), 506
B.R. 257, 271-72 (B.A.P. 9th Cir. 2014) (en banc)).
On remand, the bankruptcy court held a trial solely on that issue, found that
standard unmet, and held that Kate’s debt to Buckley was dischargeable. Pet.
App. 35a-59a; see C.A. E.R. 891 (“This is our evidentiary hearing on ...
whether or not Mrs. Bartenwerfer knew or should have known”). The BAP
affirmed. Pet. App. 7a-30a. ...
Relying on Strang, the Ninth Circuit reversed.
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Statutory context further supports respondent. Like some other exceptions to
discharge (but unlike others), Section 523(a)(2)(A) lacks even that arguable
textual basis to indicate that Congress might have wanted to require personal
involvement or intent from the debtor beyond whatever is necessary for
liability to arise under state law from money obtained by fraud.
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Petitioner argues primarily from policy, urging that she is
an “innocent” debtor who deserves a “fresh start.” But
even when a debtor obtains a discharge of all of their
other debts, the Code expressly denies a discharge of
any liability for money obtained by actual fraud.
Petitioner also overlooks that, under applicable state law,
she is not innocent but rather equally responsible for the
fraud her agent committed on her behalf. The innocent
person is the victim, respondent. And the Code and
Strang confirm that petitioner cannot use bankruptcy to
“escape pecuniary responsibility” for compensating the
victim “upon the ground that such misrepresentations
were made without [her] knowledge.” Strang, 114 U.S. at
561. This Court should affirm.
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Those principles powerfully support the court of appeals’ rule, as there
is no clear indication or direct statement that Congress abrogated
Strang. Rather, in 1898, only 13 years after Strang, Congress amended
the statute and retained the key language barring the discharge of
debts for fraud—but deleted the “of the bankrupt” clause that might
have provided a plausible textual hook for excluding vicarious liability.
Congress instead adopted broader language that reflected Strang’s
focus on the existence of liability for money obtained via fraud, without
regard to who personally perpetrated it: The Act barred discharge of
“judgments in actions for frauds, or obtaining property by false
pretenses or false representations.” Act of July 1, 1898, ch. 541, § 17,
30 Stat. 550.
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... when one partner defrauds a third party within the
partnership’s scope, all general partners are equally
liable and none are “innocent” in the eyes of the law. ...
And state law has long ensured that a spousal
relationship is not sufficient for vicarious liability. So if a
fraud is committed by a spouse who was not a business
partner, the debtor would not be liable absent “some
other basis for vicarious liability.” 4 Modern Tort Law:
Liability and Litigation § 28:24 (2d ed. May 2022 update).
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United States as Amicus Curiae
Supporting Respondent
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The United States is the Nation’s largest creditor, and in that capacity, it invokes
Section 523(a)(2)(A) to oppose discharge of debts based on fraud. Federal agencies also
may participate in bankruptcy proceedings as receivers for defrauded creditors, or as
guarantors or insurers of a defrauding debtor’s obligation. In addition, United States
Trustees are charged with supervising the administration of bankruptcy cases.
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In 2005, petitioner—whose name was then Kate Pfenninger—purchased a home in San
Francisco, California, with her then-boyfriend, David Bartenwerfer. ... Acting “[a]s
partners,” ... petitioner and Mr. Bartenwerfer decided to remodel the home and sell it
at a profit ... “Mr. Bartenwerfer assumed full-time responsibility for managing the[]
extensive renovations, even though he had no training or education in construction
and did not possess a contractor’s license.” ... Petitioner “worked elsewhere.” Ibid.
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The [Bankruptcy Appellate] Panel agreed with the bankruptcy court that the
Bartenwerfers’ marriage was irrelevant and that they had formed a business
“partnership/agency relationship.” ... The Panel held, however, that under its precedent,
the debt was nondischargeable as to petitioner only if she “‘knew or had reason to know’
of Mr. Bartenwerfer’s fraudulent omissions.”
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This Court has consistently recognized Section 523(a)(2)(A)’s breadth. It has held that the
provision “prevents the discharge of all liability arising from fraud.” Cohen v. de la Cruz,
523 U.S. 213, 215 (1998). That includes debts embodied in settlement agreements and
consent decrees, as well as liability for treble damages, costs, and attorney’s fees.
Just as each of those debts arises from fraud, so did petitioner’s state law debt for actual
fraud committed by her business partner within the scope of their partnership. ...
It is reasonable for Congress to defer to state-law liability principles rather than leave
victims uncompensated by permitting debtors who are liable for fraud to discharge that
liability in bankruptcy.
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The state-court jury found that petitioner and Mr. Bartenwerfer signed a disclosure
statement that withheld material information about the property, and respondent
paid an inflated price as a result. ...
Under bedrock principles of agency and partnership law—which California has
adopted—Mr. Bartenwerfer’s actions within the scope of the partnership bound the
partnership, and both it and petitioner were liable for his wrongful acts or omissions,
including his actual fraud. ...
The rule that partners are liable for each other’s fraud within the scope of the
partnership is universal and longstanding.
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Although the 1867 Act was repealed in 1878, see Act of June 7, 1878, ch. 160, 20 Stat.
99, this Court considered Section 33 of the 1867 Act in Strang v. Bradner, 114 U.S. 555
(1885). ...
Although Strang considered a prior version of the statutory exception to discharge for
fraud, nothing suggests that Congress has since departed from Strang’s holding. This
Court “will not read the Bankruptcy Code to erode past bankruptcy practice absent a
clear indication that Congress intended such a departure.” Cohen, 523 U.S. at 221
(citation omitted); see Lamar, 138 S. Ct. at 1762. No such clear indication exists here.
To the contrary, in the Bankruptcy Act of 1898, ch. 541, 30 Stat. 544, Congress
removed the only text in the former provision—the requirement that the fraud be “of
the bankrupt,” 1867 Act § 33, 14 Stat. 533—that might have suggested that a debtor
could discharge a debt resulting from the fraud of her partner.
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In any event, if individuals seek to avoid incurring
personal liability for partnership debts—and hence the
risk that such debts will be nondischargeable—they may
be able to choose corporate forms that achieve that
outcome. See, e.g., Cal. Corp. Code Tit. 2.6 (West 2014).
... Petitioner and Mr. Bartenwerfer “operate” such an
entity—a “property development business” named
RJUOP I, LLC—but they apparently opted not to use it for
the sale of the property at issue here. ...
The judgment of the court of appeals should be affirmed.
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Amicus from Professors Lawrence Ponoroff
and Rafael I. Pardo (for respondent)
Lawrence Ponoroff is a former dean of three U.S. law schools ...
Rafael I. Pardo is the Walter D. Coles Professor of Law at
Washington University in St. Louis School of Law.
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In fact, the history of federal bankruptcy law can be understood as Congress's longrunning effort to mediate among creditors and debtors. In the beginning,
bankruptcy was “purely a creditors' remedy,” Charles Jordan Tabb, The History of
the Bankruptcy Laws in the United States, 3 Am. Bankr. Inst. L. Rev. 5, 14 (1995)
(“Bankruptcy Laws”) (discussing the original bankruptcy act), and the availability of
discharge of debts was narrow. Now, bankruptcy law is much friendlier to debtors
than it once was, and a general discharge from debts is available in most
bankruptcy cases involving individual debtors. See, e.g., 11 U.S.C. 727.
There is no doubt that one policy reflected in the Code is granting a “fresh start”
through discharge to the “honest but unfortunate debtor.” Marrama, 549 U.S. at
367.
That does not mean, however, that every aspect of bankruptcy law was designed to
protect the honest but unfortunate debtor (a phrase that appears nowhere in the
bankruptcy statute), let alone to do so at all costs.
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Congress passed a new bankruptcy act in 1867 that weakened the
creditor consent requirement for discharge even further but expanded
the list of reasons why discharge would be unavailable to a debtor as a
statutory matter. See Act of Mar. 2, 1867, ch. 176, 14 Stat. 517
(repealed 1878); see also Charles Jordan Tabb, The Historical Evolution
of the Bankruptcy Discharge, 65 Am. Bankr. L.J. 325, 356-357 (1991)
(“Discharge”).
Focusing again on whether a debtor had acted dishonestly, Congress
provided that a debtor should be denied discharge for all of his debts if
(for instance) he concealed property or incurred debt through gaming,
then regarded as morally questionable. Act of Mar. 2, 1867, ch. 176,
§ 29, 14 Stat. at 531-532.
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... in 1903 amendments to the 1898 Act, Congress slightly altered the
statutory language excepting fraud-related debts from discharge,
without altering the meaning of that exception with respect to imputed
liability.
Compare Act of February 5, 1903, ch. 487, § 5, 32 Stat. 797, 798 (“A
discharge in bankruptcy shall release a bankrupt from all of his
provable debts, except such as are liabilities for obtaining property by
false pretenses or false representations, or for willful and malicious
injuries to the person or property of another.”), with Act of 1898, ch.
541, § 17, 30 Stat. at 550 (excepting from discharge “judgments in
actions for frauds, or obtaining property by false pretenses or false
representations, or for willful and malicious injuries to the person or
property of another”) ...
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Section 523(a)(2)(A) does not ask why a debtor owes a creditor
money “obtained by *** false pretenses, a false representation, or
actual fraud.” 11 U.S.C. 523(a)(2)(A). Rather, as is typical throughout
federal bankruptcy law, Section 523(a)(2)(A) leaves that question to
the States, recognizing that whatever form of legal responsibility for
the debt applies under state law also applies in bankruptcy. ...
Under applicable state law, general partnership is a type of mutual
agency. ...
Agency law allows a principal to extend his person out into the
world through the vessel of his agent. See Deborah A. Demott, The
Contours and Composition of Agency Doctrine: Perspectives from
History and Theory on Inherent Agency Power, 2014 U. Ill. L. Rev.
1813, 1816-1817 (2014). By virtue of that extension, the agent
becomes an “alter ego” of the principal.
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Principals exert control over their agents, are in the best position to
monitor their agents, and benefit from their agents' actions ...
Today, it continues to be well accepted that the question of a debtor's
responsibility for a debt obtained by fraud is a state-law question as to
which imputed-liability principles are in full effect - as Strang first held in
1885.
The Collier treatise still expresses that view, just as it has done since
shortly after this Court decided Strang. See 4 Collier on Bankruptcy
¶ 523.08 (16th ed. 2022).
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... state law already accounts for the differences between business partners and life
partners. “[I]t is axiomatic that the marital relationship does not alone give rise to
either a legal partnership or an agency.” Ponoroff, supra, at 2552 (citing, e.g., Unif.
P'ship Act § 6 (1995)). Courts have recognized that distinction in applying Section 523.
See, e.g., In re Allison, 960 F.2d 481, 485 (5th Cir. 1992) (holding that the agency rule
under which the fraud of one partner may be imputed to his co-partners does not
pertain between spouses who are not jointly operating a business).
Even co-owning property is not, by itself, enough to create a general partnership. See
Rev. Unif. P'ship Act § 202(c)(1) (2021). Accordingly, no debtor will be subject to
the Section 523(a)(2)(A) exemption from discharge merely by virtue of being married to
a fraudster; the debtor would have to have taken additional steps to enter into a formal
partnership or other agency arrangement with her spouse, presumably because she
wished to realize various benefits from such an arrangement.
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Motion for enlargement of oral argument
Pursuant to Rule 28 of the Rules of this Court, the
Solicitor General, on behalf of the United States,
respectfully moves that the United States be granted
leave to participate in the oral argument in this case, that
the time for oral argument be enlarged to 70 minutes,
and that the time be allotted as follows: 35 minutes for
petitioner, 20 minutes for respondent, and 15 minutes
for the United States.
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https://www.supremecourt.gov/oral_argument
s/live.aspx (live oral argument audio)

Oral argument is scheduled for
December 6, 2022 at the U.S. Supreme Court

Til Till Do We Part?
Panelists: Robert S. Marticello, Smiley, WangEkvall, Costa Mesa, CA
John N. Tedford, Danning, Gill, Israel & Krasnoff,
Los Angeles, CA

Til Till Do We Part?
Till v. SCS Credit Corp., 541 U.S. 465 (2004).
Four potential approaches identified:
• Formula approach. National prime rate augmented to account for risk of
nonpayment posed by the debtors in their financial position.
• Coerced or forced-loan approach. Rate the creditor could obtain if it
forecloses on the loan, sells the collateral, and reinvests the proceeds in
loans of equivalent duration and risk.
• Presumptive contract rate approach. Contract rate should serve as a
presumptive cramdown rate, which either the creditor or the debtor can
challenge with evidence that a higher or lower rate should apply.
• Cost of funds approach. What it would cost the creditor to obtain the cash
equivalent of the collateral from another source. Generally, this is the rate
that banks pay when they borrow from a Federal Reserve bank. The 7th Cir.
noted that this provides a windfall to debtors, because it allows debtors to
pay interest on terms they would enjoy if they were the secured creditors.
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Til Till Do We Part?
Plurality opinion (Stevens, Souter, Ginsburg & Breyer):
• Code expressly authorizes modification of the creditor’s rights. It does not require that
the terms of the cramdown loan match the terms of the prepetition loan.
• Courts need not consider the creditor’s individual circumstances, such as alternative
loans it could make if permitted to foreclose.
• An objective economic analysis suggests that interest payments should adequately
compensate creditors for the time value of their money and the risk of default.
• Formula approach is the appropriate method for determining an adequate cramdown
rate of interest.
• National prime rate “reflects the financial market’s estimate of the amount a commercial bank
should charge a creditworthy commercial borrower to compensate for the opportunity costs of
the loan, the risk of inflation, and the relatively slight risk of default.”
• Risk adjustment depends on various factors. Courts generally approved adjustments of 1%-3%.
• “If the court determines that the likelihood of default is so high as to necessitate an “eye-popping”
interest rate . . . the plan probably should not be confirmed.”

• Other three approaches are complicated, impose significant evidentiary costs, and
aim to make each creditor whole instead of to ensure that the debtor is paying PV.
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Til Till Do We Part?
Concurring opinion (Thomas):
• The statute does not require a debtor-specific risk adjustment that puts
secured creditors in the same position as if they had made another loan. No
requirement that the cramdown rate reflect the risk of nonpayment.
• It only requires that the value of property distributed under the plan, at the
time of the effective date of the plan, be no less than the amount of the
secured creditor’s claim. This incorporates the principle of the time value of
money. In most, if not all, cases, the appropriate risk-free rate should suffice.
Dissent (Scalia, Rehnquist, O’Connor & Kennedy):
• Prime-plus rate will systematically undercompensate secured creditors for
the true risks of default.
• Contract rate is superior. Debtors or creditors can seek adjustments, using
the existing contract rate as the presumably proper rate. Since that rate is
generally a good indicator of actual risk, disputes should be infrequent and it
will provide a quick and reasonably accurate standard.
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Til Till Do We Part?
Prime rate from January 2000 through October 2022
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Til Till Do We Part?
Prime rate v. annual rate of inflation (CPI) from 1/00 through 9/22
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Til Till Do We Part?
J. Jackson Waste, Inflating Away Till, Am. Bankr. Inst. J., Aug. 2022, at 12.
Author asserts that…
• Till’s formula-based approach was explicitly premised on the assumption that
the prime rate would be higher than the rate of inflation.
• Because the opposite is true, we should reevaluate Till’s continued validity.
• “[W]hile the prime rate may have amply compensated for inflation risk during
the era considered by the Till Court, it does not do so now.”
• If courts still use the prime-plus formula, they can take the high inflation rate
into account. A debtor should have the burden to show that the proposed
cramdown rate adequately compensates the creditor for inflation risk; the
debtor “must make a prima facie showing that the proposed cramdown rate
at least exceeds the current rate of inflation.”
• Keeping a formula-based approach, when the rate of inflation exceeds the
prime rate, courts can use the inflation rate as the starting point instead of
the prime rate.
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Til Till Do We Part?
We respectfully dissent.
• Highly reactionary. With limited exceptions over 21 years, the prime rate was higher than the rate of
inflation. Disregarding a Supreme Court case because of what likely is a blip is the legal equivalent of
throwing the baby out with the bathwater.
• We disagree that the plurality’s formula-based approach is “explicitly premised on the assumption that
the prime rate would be higher than the rate of inflation.” The opinion does not “explicitly” say that.
• What the plurality said is that the prime rate “reflects the financial market’s estimate of the amount a
commercial bank should charge a creditworthy commercial borrower to compensate for the loan’s
opportunity costs, the inflation risk, and the relatively slight default risk.” There is nothing to suggest
that the prime rate does not adjust to reflect the financial market’s evaluation of inflation risk. The
prime rate is the rate that commercial banks are actually charging their most creditworthy corporate
customers.
• Since February 2022, the prime rate has increased from 3.25% to 6.25%.
• “In general, higher interest rates are a policy response to rising inflation.”* “Interest rates and inflation
tend to move in the same direction but with lags, because policymakers require data to estimate future
inflation trends, and the interest rates they set take time to fully affect the economy.”* Thus, it should
not be a surprise that increases in the prime rate (generally tied to rates set by the Fed) have lagged
behind the recent increases in the inflation rate.
• The author appears to disregard the point of the exercise – to determine a cramdown rate that
ensures that deferred cash payments to be made under the plan have a PV (as of the effective date)
equal to the allowed amount of the secured claim. He does not address how inflation (or risk of
inflation) actually impacts this analysis.
* https://www.investopedia.com/ask/answers/12/inflation-interest-rate-relationship.asp.
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• When determining interest rates, the CPI inflation rate may not be the appropriate measure. The Federal
Reserve’s preferred inflation measure is the Personal Consumption Expenditures (PCE) Price Index, not the
CPI.* The CPI is based on a survey of consumer purchases; the PCE Price Index tracks consumer spending
and prices through the business receipts used to calculate GDP.
CPI

PCE**

Jan. 2022

7.5%

6.0%

Feb. 2022

7.9%

6.3%

Mar. 2022

8.5%

6.6%

Apr. 2022

8.3%

6.3%

May 2022

8.6%

6.5%

June 2022

9.1%

7.0%

July 2022

8.5%

6.4%

Aug. 2022

8.3%

6.2%

Sept. 2022

8.2%

6.2%

* https://www.investopedia.com/ask/answers/12/inflation-interest-rate-relationship.asp.
** https://www.bea.gov/news/2022/personal-income-and-outlays-april-2022; https://www.bea.gov/news/2022/personal-income-and-outlays-september-2022.
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Prime rate v. annual rate of inflation (CPI) from 1/70 through 12/99
Prime rate

Annual inflation rate (CPI)

25.00

20.00

15.00

10.00

5.00

1999

1998

1997

1996

1995

1994

1993

1992

1991

1990

1989

1988

1987

1986

1985

1984

1983

1982

1981

1980

1979

1978

1977

1976

1975

1974

1973

1972

1971

1970

0.00

Sources: http://www.fedprimerate.com/prime_rate_history-monthly.htm; https://www.bls.gov/cpi/data.htm.
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SALE OF ASSETS & COMPROMISES
Gabriel J. Waddell, Fear Waddell, Fresno, California
Jill H. Perrella, Snell & Wilmer LLP, Tucson, Arizona

•
•

Selling Avoidance Powers to Third Parties
• In re Portland Inj. Inst., LLC, No. 3:21-bk-30158-DWH, 2022
WL 263490 (B.A.P. 9th Circ. Jan. 27, 2022)
In re Lahijani, 325 B.R. 282 (B.A.P. 9th Cir. 2005)
•
Compromises & Sales: Standard Conflation
• In re Mickey Thompson Ent. Grp., 292 B.R. 415, 421 (B.A.P.
9th Cir. 2003)
• In re Open Medicine Inst., Inc., 639 B.R. 169 (B.A.P. 9th Cir.
2022)
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Topic 1: Selling Avoidance Powers to Third Parties
In a recent unpublished case, the Bankruptcy Appellate Panel for the Ninth Circuit
confirmed that the bankruptcy estate can sell avoiding power causes of action to a third
party who does not need to pursue those avoidance powers for the benefit of all creditors.
In re Portland Inj. Inst., LLC, No. 3:21-bk-30158-DWH, 2022 WL 263490, at *4 (B.A.P. 9th
Cir. Jan. 27, 2022). The court reiterated language from In re Lahijani, 325 B.R. 282, 288
(B.A.P. 9th Cir. 2005), stating that “under the law of the circuit, trustee avoiding powers
may be transferred for a sum certain.” Ibid.
In Lahijani, the BAP rejected the argument that causes of action should not have been sold
to a party who could not exercise the powers for the benefit of all creditors. The court also
noted the tension between the law of the Ninth Circuit and the option presented in 11
U.S.C. § 503(b)(3) and (4), which permits a creditor, with the permission of the court, to
sue in the name of the trustee and recover transfers made by the debtor for the benefit of
the bankruptcy estate.
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Topic 1: Selling Avoidance Powers to Third Parties
In Lahijani, the proposed sale was to a defendant of the trustee’s causes of action. This
fact led the BAP to reverse the bankruptcy court’s approval of the sale, because the
bankruptcy court had not evaluated the transaction under the “fair and equitable” test
required for approval of a settlement and had not considered the possibility of authorizing
the objecting creditors to prosecute the cause of action for the benefit of the bankruptcy
estate, as permitted by § 503(b)(3)(B).
In Portland Inj. Inst., the proposed sale was not to the defendant of the avoidance action, a
critical factual distinction from Lahijani. The BAP found that there was “no basis for the
court to analyze the sale of claims… under the settlement standard when such claims are
sold to a third party who is not a potential defendant.” 2022 WL 263490, at *4.
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Topic 1: Selling Avoidance Powers to Third Parties
Discussion Questions:
Given the critical factual difference between Lahijani and Portland Inj. Inst.; namely,
• whether
the potential purchaser was also a potential defendant:
analysis should a court use to evaluate a potential purchaser’s liability as a
• What
potential defendant?
issues would be raised by a relationship between the potential purchaser
• What
and a potential defendant? What if, for instance, the principal of a corporate
defendant was the proposed purchaser?
there be a degree of closeness of relationship that would trigger the court’s
• Would
obligation to apply the “fair and equitable” settlement standard?
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Topic 1: Selling Avoidance Powers to Third Parties
Discussion Questions:
trustee’s avoidance claim arises solely under the bankruptcy code (a preference,
• Iffortheexample),
how would a sale of that claim impact the jurisdiction of the bankruptcy
court?
Stern v. Marshall, would a bankruptcy court have authority to enter a final
• Under
judgment in such an action brought by a non-trustee third party against a nondebtor just because the claim happens to arise under the Bankruptcy Code?
Lahijani, if a bankruptcy court is considering the sale of an avoidance action,
• Under
must the court analyze the possibility of authorizing the objecting creditors to
prosecute the cause of action for the benefit of the estate, as permitted by §
503(b)(3)(B)?
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Topic 2: Compromises and Sales: Standard Conflation
Tied into the analysis of the sale of avoidance powers is the conflation of the concepts of
settlement of claims against the estate and sale of those claims. In In re Mickey
Thompson Ent. Grp., 292 B.R. 415, 421 (B.A.P. 9th Cir. 2003), the Ninth Circuit
Bankruptcy Appellate Panel held that, in some circumstances, a settlement agreement
transferring estate assets must be evaluated both as a compromise under Bankruptcy
Rule 9019 and a sale under Section 363 of the Bankruptcy Code.
The BAP recently clarified in In re Open Medicine Inst., Inc., 639 B.R. 169, 181 (B.A.P.
9th Cir. 2022) that a bankruptcy court has the discretion to apply Section 363 to the
compromise of claims but is not required to do so. The BAP distinguished between “oneway” sales of claims, as in Mickey Thompson, from settlements involving mutual release
of claims. In Mickey Thompson, the settlement was in “in essence a sale of potential
claims to the Settling Parties,” as “[t]he record does not contain any evidence that a
release of claims by the Settling Parties has value.” 292 B.R. at 421. Rather, the
settlement was merely a sale of an estate asset to the settling party disguised as a
compromise. See In re Morris, 2016 WL 1254357, *7 (B.A.P. 9th Cir. Mar. 29, 2016).
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Topic 2: Compromises and Sales: Standard Conflation
In contrast, in Open Medicine Inst., the trustee and the settling defendants each had
claims against the other, and thus the BAP held that the transfer of estate claims to the
defendants was “only one element of an integrated transaction settling all of those claims.
Because this settlement resolved mutual claims, it was not a one-way sale requiring
scrutiny under § 363.” 639 B.R. at 182.
The BAP noted that the purpose of the Mickey Thompson rule is to maximize estate
assets by requiring trustees and bankruptcy courts to consider “whether there is a more
attractive solution than that which the trustee has negotiated,” meaning that “a
bankruptcy court is obliged to consider, as part of the ‘fair and equitable’ analysis,
whether any property of the estate that would be disposed of in connection with the
settlement might draw a higher price through the competitive process and be the proper
subject of a section 363 sale,” but whether to impose formal sale procedures is ultimately
a matter of discretion. 292 B.R. at 421-22; see also In re Berkeley Delaware Court, LLC,
834 F.3d 1036, 1040 (9th Cir. 2016) (“We see no good reason why a trustee and the
bankruptcy court cannot utilize the procedures of § 363 in certain settlements in order to
ensure maximum value for the estate.”).
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Topic 2: Compromises and Sales: Standard Conflation
Discussion Questions:
a trustee’s compromise of a claim against a defendant be judged
• Should
under the same standard as a sale of that claim to the defendant no matter
what?
from potential release of claims by the defendant, what else would
• Aside
place the proposed compromise outside the definition of a “one-way” sale?
that same note, how much additional value must be brought to the table
• On
to keep review of the compromise strictly within the parameters of Rule
9019? Is there a minimum?
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Topic 2: Compromises and Sales: Standard Conflation
Discussion Questions:
what circumstances, and for whom, would it be preferable for Section
• Under
363 to be applied to approval of the compromise?
Under what
circumstances would it not?
is the more difficult standard to meet?
• Which
it ever be acceptable to only evaluate a compromise under Section
• Could
363 and not also Rule 9019?
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Discussions
Moderator: Misty Perry Isaacson, Pagter and Perry
Isaacson, Santa Ana, CA

Hot Topics – Lightning Round
1.
2.
3.

4.

5.

What can we (as lawyers) do to reduce the hours that you (as judges) require to
resolve our contested matters and adversary proceedings?
Is the Central District of California fillable-forms-based-motion-practice the model of
the future, or a slowly failing experiment?
What are parties and judges experiencing regarding the new requirement in Section
547 related to pursuing preference claims of conducting “reasonable due diligence
in the circumstances of the case and taking into account a party’s known or
reasonably knowable affirmative defenses” prior to filing a complaint?
How do you and your judges prefer to receive practical feedback from the lawyer
reps on behalf of the bar and how does each district handle those processes?
a. Do you regularly meet with reps (formally or informally, with the rest of the
bankruptcy bench or just with the chief judge)?
b. Are you encouraging to bring sensitive issues (like how the bench is
perceived)?
Subchapter V is supposed to be chapter 11 on steroids in terms of pace. Do you see
the timing of a sale of assets under Subchapter V similarly abbreviated, or at least
done on an expedited basis?

THANK YOU
AND
TRAVEL SAFE!

